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RIGHT OF CONGRESS TO DISCRIMINATE 
BETWEEN THE STATES IN REGULAT- 
ING INTERSTATE COMMERCE. 








There can be no doubt that the Reed 
Bone Dry Amendment was proposed and 
pressed by congress in a spirit of retalia- 
tion. It was passed to punish those 
states which had adopted prohibition in 
a mild form and was intended to make 
the suppression of the liquor traffic re- 
pulsive to the people of such states by 
making restrictions more severe than 
those imposed by the legislatures or by 
the people themselves. 


By the terms of the Reed Amendment 
it is a criminal offense to “cause intoxi- 
cating liquors to be transported in inter- 
state commerce into any state or terri- 
tory, the laws of which prohibit the 
manufacture or sale therein of intoxicat- 
ing liquors.” 

Taken seriously, and we must take it 
in that way, in view of the recent deci- 
sion of the Supreme Court upholding its 
validity, the Reed Amendment has driv- 
en a deep and dangerous salient into the 
well established and hitherto impreg- 
nable line which separates the police 
powers of the state from the commerce 
powers of the federal government. 

In the recent case of United States v. 
Hill (decided January 13, 1919), the Su- 
preme Court of the United States upheld 
the validity of the Reed Amendment by 
affirming a conviction of one charged 
with transporting one quart of whiskey 
on his person from Kentucky to West 
Virginia over an electric line running from 
one state to the other. 

The argument of Justice Day in sus- 
taining the validity of the Reed Amend- 
ment shows plainly the wide extension of 
the police powers of Congress which are 
held to be involved in the power to regu- 





late interstate commerce. Thus, Justice 
Day refers to the Lottery Case (188 U. 
S. 321), and the White Slave Trade Case 
(242 U.S. 470), as determining that Con- 
gress may even “prohibit” commerce in 
certain articles in order to conserve the 
public health and morality. He then re- 
fers to the decision sustaining the Webb- 
Kenyon Law as determining that Con- 
gress has power to apply its regulations 
of interstate commerce to particular 
states in support of the policy of such 
states. (Clark Distilling Co. v. Western 
R. R. Co., 242 U.S. 311.) This case was 
a distinct and radical change of attitude 
as to the power of Congress over inter- 
state commerce. Hitherto Congress was 
permitted to regulate commerce for the 
benefit of the whole nation. Now it as- 
sumes power to regulate commerce for 
the benefit of some particular state and in 
support of some particular policy of such 
state. But even in the Webb-Kenyon 
Act, Congress does not profess to regulate 
commerce against the interest and policy 
of a particular state because that act 
merely prohibits shipments of liquor into 
a state in defiance of the laws of such state. 

Having established the power of Con- 
gress to regulate commerce in support of 
the public policy of particular states, Jus- 
tice Day is prepared, in the Hill case, to 
take the next step and say that Con- 
gress may itself determine the policy 
enunciated in any particular state legisla- 
tion and may also determine what regula- 
tions of interstate commerce may con- 
duce to support and effect such policy. 
It should be said that in the Hill case 
that while West Virginia prohibited the 
manufacture and sale of intoxicating 
liquor it distinctly permitted “any per- 
son to bring into the state not more than 
one quart of liquor in any period of 
thirty days.” The effect of the Reed 
Amendment is to override this provision 
of the West Virginia prohibitory law. 
For this reason it was argued in the Hill 
case that the Reed Amendment was in- 
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valid for attempting to regulate the in- 
ternal affairs of one state by a law which 
did not apply to all the states and which 
was not in support of the policy of the 
state of West Virginia with respect to 
the subject matter of such legislation. On 
this crucial and important issue it is in- 
teresting to note what the majority of 
the court have to say. The court said: 


“In view of the authority of Congress 
over the subject-matter, and the enactment 
of previous legislation embodied in the 
Wilson and Webb-Kenyon Laws, we have 
no question that Congress enacted this 
statute because of its belief that in States 
prohibiting the sale and manufacture of 
intoxicating liquors for beverage purposes 
the facilities of interstate commerce should 
be denied to the introduction of intoxicants 
by means of interstate commerce, except for 
the limited purposes permitted in the stat- 
ute which have nothing to do with liquor 
when used as a beverage. That the state 
saw fit to permit the introduction of liquor 
for personal use in limited quantity in no- 
wise interferes with the authority of Con- 
gress, acting under its plenary power over 
interstate commerce, to make the prohibi- 
tion against interstate shipment contained 
in this Act. It may exert its authority, as 
in the Wilson and Webb-Kenyon Acts, hav- 
ing in view the laws of the State, but it has 
a power of its own, which in this instance 
it has exerted in accordance with its view 
of public policy.” 


There can be no mistaking the result of 
this decision. The extremely liberal con- 


struction of the powers of Congress under } 


the Commerce Clause will put it into the 
power of the federal government to 
coerce and nag the states in matters of 
their own public policy by compelling 
them to repeal laws obnoxious to Con- 
gress or to the people of other states or be 
compelled to extend the policy of their 
laws to a degree that will make them 
harsh and repulsive in their operation. 
This is clearly set forth by Justice Me- 
Reynolds in his dissenting opinion when 
he says: 


“When Hill carried liquor from Ken- 
tucky into West Virginia for his personal 





use he did only what the latter State per- 
mitted. Construed as forbidding this ac- 
tion because West Virginia had under- 
taken to forbid manufacture and sale of 
intoxicants, the Reed Amendment in no 
proper sense regulates interstate com- 
merce, but is a direct intermeddling with 
the State’s internal affairs. Whether re- 
garded as reward or punishment for wis- 
dom or folly in enacting limited prohibi- 
tion, the amendment so construed, I think, 
goes beyond Federal power; and to hold 
otherwise opens possibilities for {partiak 
and sectional legislation which may de- 
stroy proper control of their own affairs 
by the several states.” 


To show the dangerous possibilities of 
this rule, would it not be possible for Con- 
gress, desiring to discredit the sentiment 
for child labor laws, so strong in some 
states, to pass a law prohibiting any ship- 
ments into such states of articles manu- 
factured by child labor even though such 
states may not by legislation have de- 
clared in favor of any such a stringent 
public policy? ‘The power of Congress to 
single out particular states for the appli- 
cation of commerce regulations which do 
not apply to other states and especially 
where such regulations are not in aid but 
in defiance of the public policy of such 
states, is admittedly a dangerous power. 
We shall expect the Supreme Court in 
later decisions to restrict the logical ap- 
plication of its decision in the Hill case. 

The salient made by the decision sus- 
taining the Webb-Kenyon Act (supra) 
and enlarged by the decision sustaining 
the Reed Amendment should not be per- 
mitted to grow so large and so deep as to 
endanger the equilibrium that must neces- 
sarily exist between the powers of the 
states and of the federal government. 
Congress should have no power to inter- 
fere with the internal affairs of any par- 
ticular state except by laws which apply 
to all states alike or by laws which, if 
they apply to particular states, are in- 
tended to operate in support of some pol- 
icy of such particular states and not in 
defiance or derogation thereof. 
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NOTES OF IMPORTANT DECI- 
SIONS. 





RIGHT OF STATE TO REGULATE THE 
KIND OF CARS TO BE FURNISHED GRAIN 
SHIPPERS.—The Supreme Court of North 
Dakota has been kept busy for the last few 
years nullifying the absurd socialistic legisla- 
tion of a soviet legislature. The form of North 
Dakota socialism is agrarian and not indus- 
trial. It is in favor of the land-owning class— 
the wheat farmers. This movement, known as 
the Non-Partisan League movement, has swept 
over the entire northwest, but ‘never succeed- 
ing in intrenching itself anywhere else as it 
has in North Dakota (see 87 Cent. L. J. 151). 
Among the things demanded by this League 
are state elevators, the creation of state funds 
to purchase seed for farmers, to furnish hail 
insurance, to build flour mills, etc. The judges 
of the Supreme Court of North Dakota have 
resisted much of this legislation on the ground 
that it was unconstitutional. Some of the 
judges have, in the face of the blind fury of 
the people, been supplanted by pliant tools 
who have agreed, in order to be elected, to 
ignore the constitution when such measures 
are concerned. But the recent case of Midway 
Co-operative Elevator Co. v. Great Northern 
Railway Co., 169 N. W. Rep. 494, shows that 
the majority of the judges of this court are 
true to their oath of office and the noblest 
traditions of the profession. 


In this case the court had under considera- 
tion a law requiring interstate carriers to fur- 
nish grain shippers with cars of a certain 
grade and that if such cars were not furnished 
the shipper had the right to enter the car and 
make such repairs as would make the car proof 
against leakage and charge the expense to the 
railroad company, against whom a civil action 
for damages was given for the amount of the 
charge. 

The decisions of the Supreme Court of the 
United States, it is needless to say, have uni- 
formly held that all regulations of interstate 
commerce are under the exclusive control of 
the Interstate Commerce Commission and that 
therefor any regulation imposed by the state 
or an agency of the state is void. And the 
Supreme Court of North Dakota so held. 


It might be said in support of the court’s 
decision that this subject has peen before the 


Interstate Commission a number of times and . 


many different regulations applied thereto, in- 
dicating that the Commission considers the 
matter one for their exclusive cognizance. In 





National Council v. Burlington Railway, 34 
Interst. Com. Rep. 60, the whole matter is 
thoroughly discussed and local regulations of 
the matter, even by agreement of the carrier, 
were condemned as being “discriminatory.” 
And a recent decision of the Supreme Court 
(Loomis v. Lehigh Valley R. R. Co., 240 U. S. 
43) disposes of the whole matter, the court say- 
ing: 


“The character of equipment which the car- 
rier must provide and allowances which it 
must make for instrumentalities supplied, and 
services rendered, by the shipper—such as in- 
side doors and bulkheads in cars and timber 
therefor are problems which directly concern 
rate-making and are peculiarly administrative, 
on which there should be an appropriate in- 
quiry by the Interstate Commerce Commission 
before being submitted to a court. * * * Without 
preliminary action by the Interstate Commerce 
Commission, a state court has no jurisdiction 
of an action by shippers to recover from an 
interstate carrier sums expended by them in 
constructing grain doors or bulkheads in cars 
furnished by the carrier for interstate carload 
shipments of farm products in bulk, the ap- 
plicable duly filed interstate rate schedules 
making no reference to allowances for grain 
doors or bulkheads.” 


Judge James Robinson, a judge recently 
elected to the Supreme Court by the Non- 
Partisan League, in a characteristic dissent, 
alleges as a reason for sustaining the state 
law that grain shippers in North Dakota have 
“no time to consult interstate commerce com- 
missions.” 





IS UNFAIR CONTRACT BETWEEN COR- 
PORATIONS HAVING A COMMON  DI- 
RECTOR VOIDABLE?—Whatever may be the 
correct solution to: the purely theoretical prob- 
lem as to the true character of the relation 
existing between directors and the corpora- 
tion they represent, it is well settled today 
that for the purpose of protecting the cor- 
poration from the fraud or even the negligence 
of directors, the latter may be held liable as 
trustees, although technically they may be 
mere agents or bailees rather than trustees. 
Out of this rule flows as a corollary the rule 
that directors may not contract with them- 
selves. However, it is well settled that such 
contracts are not void but voidable and that 
if the contract is made by a majority of the 
board of directors, the director interested not 
voting, then the contract when shown not to 
be unfair to the corporation will be allowed 
to stand. 

Applying these principles to the case of a 
contract made by two corporations which have 
one director in common, the New York Court 
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of Appeals, in the case of Globe Woolen Co. 
v. Utica Gas & Electric Co., 70 N. Y. L. J. 885, 
has recently held that a contract between 
plaintiff and defendant corporations which was 
unfair to the latter would not be enforced by 
specific performance where it was shown that 
there was a common director. 

In this case the president of the plaintiff 
corporation, Mr. John F. Maynard, was chair- 
man of the board of directors of the defendant 
* company. When the contract between the two 
corporations was submitted to the board of 
directors of the defendant corporation, Mr. 
Maynard refused to vote and the contract was 
unanimously approved by all the other di- 
rectors. 

In declining to enforce this contract 
the court said that the fact that Mr. Maynard 
was chairman of the board and thus was able 
to command the confidence of the officers and 
directors of the defendant company who trust- 
ed in his loyalty, was sufficient to hold him as 
a trustee even though he did not vote on the 
contract. The court held that his very silence 
contained in it an element of fraud, although 
“the court does not find that Mr. Maynard was 
technically acquainted with the subject of elec- 
trical costs and therefore knew that the con- 
tract was disadvantageous to the defendant 
company. The court even questions whether 
his knowledge of the unfairness of the con- 
tract “be material.” It is hard to understand 
how one could be condemned for remaining 
silent when he has nothing important to com- 
municate. 

We would be inclined to favor the court’s ex- 
tension of the rule avoiding contracts with a 
corporation where one of the directors is inter- 
ested, even where he is silent and does not 
vote, provided that such director is in a posi- 
tion where, by his peculiar knowledge of the 
subject-matter of the contract, a duty is im- 
posed upon him to disclose what he may know 
and in fact to oppose the very contract he seeks 
to obtain. On the general principle involved 
the court’s language is clear and interesting. 
The court said: 


“We think the evidenee supports the con- 
clusion that the contracts are voidable at the 
election of the defendant. The plaintiff does 
not deny that this would be true if the dual 
director had voted for their adoption (Mun- 
son v. Syracuse, G. & C. RR., 103 N. Y., 58). 
But the argument is that by refusing to vote 
he shifted the responsibility to his associates, 
and may reap a profit from their errors. One 
does not divest oneself so readily of one’s 
duties as trustee. The refusal to vote has, in- 
deed, this importance: it gives to the trans- 
action the form and presumption of propriety, 





and requires one who would invalidate it to 
probe beneath the surface (Davids v. Davids, 
135 App. Div., 206, 209). But ‘the great rule 
of law’ (Andrews, J., in Munson v. Syracuse, 
G. & RR., supra, p. 73), which holds a trustee 
to the duty of constant and unqualified fidelity, 
is not a thing of forms and phrases. A dom- 
inating influence may be exerted in other ways 
than by a vote (Adams v. Burke, 201 IIl., 395; 
Davids v. Davids, supra). A beneficiary, about 
to plunge into a ruinous course of dealing, may 
be betrayed by silence as well as by the 
spoken word. The trustee is free to stand 
aloof, while others act, if all is equitable and 
fair. He cannot rid himself of the duty to 
warn and to denounce, if there is improvidence 
or oppression either apparent on the surface 
or lurking beneath the surface, but visible to 
his practiced eye (Davids v. Davids, supra; 
Crocker v. Cumberland Mining & Milling Co., 
31 S. Dak., 137, 146; Fort Payne Rolling Mill 
v. Hill, 174 Mass., 224; Wyman vy. Bowman, 
127 Fed. Rep., 257, 274).” 








VALIDITY OF GENERAL ORDER 
No. 50, ISSUED BY W. G. McADOO, 
DIRECTOR GENERAL OF RAIL- 
ROADS.* 


Seldom does a lawyer meet with a more 
interesting legal conundrum than is pre- 
sented by General Order No. 50, issued 
by W. G. McAdoo, Director General of 
Railroads. This order reads: 

) 
UNITED STATES RAILROAD ADMINISTRA- 
TION, WASHINGTON. 
October 28, 1918. 
General Order No. 50. 

Whereas, by the Proclamations dated 
December 26, 1917, and April 11, 1918, 
the President took possession and as- 
sumed control of systems of transporta- 
tion and the appurtenances thereof, and 
appointed the undersigned, William G. 
McAdoo, Director General of Railroads, 
and provided in and by said Proclama- 
tions that “until and except so far as said 
Director shall from time to time other- 
wise, by general or special orders, deter- 
mine, such systems of transportation shall 
remain subject to all existing statutes and 
orders of the Interstate Commerce Com- 





*The writer would appreciate being notified 
of the rulings, especially by courts of original 
jurisdiction whose rulings are not officially re- 
ported, upon General Order No. 50 as it comes 
up in its manifold aspects. 
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mission and to all statutes, * * * but any 
orders, general or special, hereafter made 
by said Director shall have paramount 
authority and be obeyed as such;” and 


Whereas, the Act of Congress, called 
the Federal Control Act, approved March 
21, 1918, provided that “carriers while un- 
der Federal Control shall be subject to all 
laws and liabilities as common carriers, 
whether arising under. State or Federal 
laws or at common law, except in so far 
as-may be inconsistent with the, provi- 
sions of this Act or any other Act applic- 
able to such Federal control, or with any 
order of the President ;” and 


Whereas, since the Director General 
assumed control of said systems of trans- 
portation, suits are being brought and 
judgments and decrees rendered against 
carrier corporations on matters based on 
causes of action arising during Federal 
control for which the said carrier corpora- 
tions are not responsible, and it is right 
and proper that the actions, suits and pro- 
ceedings hereinafter referred to, based on 
causes of action arising during or out of 
Federal Control should be brought direct- 
ly against the said Director General of 
Railroads and not against said corpora- 
tions; 


It Is Therefore Ordered, That actions 
at law, suits in equity, and proceedings in 
admiralty hereafter brought in any court 
based on contract, binding upon the Di- 
rector General of Railroads, claim for 
death or injury to person, or for loss and 


“damage to property, arising since Decem- 


ber 31, 1917, and growing out of the pos- 
session, use, control or operation of any 
railroad or system of transportation by 
the Director General of Railroads, which 
action, suit, or proceeding but for Federal 
control might have been brought against 
the carrier company, shall be brought 
against William G. McAdoo, Director 
General of Railroads, and not otherwise; 
provided, however, that this order shall 
not apply to actions, suits, or proceedings 
for the recovery of fines, penalties, and 
forfeitures. 


Subject to the provisions of General 
Orders numbered 18, 18-A and 26, here- 
tofore issued by the Director General of 
Railroads, service of process in any such 
action, suit or proceeding may be made 
upon operating officials operating for the 
Director General of Railroads, the rail- 





road or other carrier in respect of which 
the cause of action arises in the same 
way as service was heretofore. made up- 
cn like operating officials for such rail- 
road or other carrier company. 


The pleadings in all such actions at 
law, suits in equity, or proceedings in ad- 
miralty, now pending against any carrier 
company for a cause of action arising 
since December 31, 1917, based upon a 
cause of action arising from or out of the 
operation of any railroad or other car- 
rier, may on application be amended by 
substituting the Director General of Rail- 
roads for the carrier company as party 
defendant and dismissing the company 
therefrom. 


The undersigned Director General of 
Railroads is acting herein by authority of 
the President for and on behalf of the 
United States of America, therefore no 
supersedeas bond or other security shall 
be required of the Director General of 
Railroads in any court for the taking of 
or in connection with an appeal, writ of 
error, supersedeas, or other process in 
law, equity, or in admiralty, as a condi- 
tion precedent to the prosecution of any 
such appeal, writ of error, supersedeas, or 
other process, or otherwise in respect of 
any such cause of action or proceeding. 


W. G. McApoo. 


This order was jamended by Director 
General Walker D. Hines on January 11, 
1919, by requiring all actions, suits or pro- 
ceedings to be brought impersonally against 
the “Director General of Railroads,” and 
not against “William G. McAdoo, Director 
General of Railroads.” 


Many a lawyer will at once ask: How 
can the Director General of Railroads 
legislate?) How can he adjudicate? How 
can he control the action ef courts in 
every state of this country? 


These questions can and will be an- 
swered by an investigation of the rules 
of administrative law, a branch of the 
law that is still in its infancy in this 
country. Administrative law supple- 


(1) Goodnow: Principles of the Administra- 
tive Law of the United States, 1 et seq. 
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ments constitutional law by carrying 
“out in its minutest details the general 
plan of governmental organization laid 
down by constitutional law.’ 


We commonly speak of three powers 
of government, the legislative, the execu- 
tive and the judicial. However, it is also 
commonplace that ours is a government 
of “checks and balances,” neither the 
legislature, the executive nor the judiciary 
acting exclusively and alone, but each 
more or less overlapping into the work 
of the others. Furthermore, we must 
recognize “the difficulty of exact separa- 
tion of the powers of government,” and 
also the lack of definition of any one of 
these three powers.‘ 

The President of the United States is the 
head of the national administration, as well 
as the political executive. Ordinarily we 
think of him only in the latter capacity. 
But “opposed to the political executive 
function. we find the administrative func- 
tion” with a mission of its own. “It is 
charged with providing for the collective 
needs of the citizens, which the initiative 
of individuals or associations of individ- 
uals could not adequately satisfy. It must 
gather together the resources of society, 
both in men and money, in order that so- 
ciety may continue to exist and make prog- 
ress. Jt must play the part of the man of 
business of society, in its management of 
the various public services, as, for exam- 
ple, in the matter of public works. It must 
take measures of supervision, and must, 
through the exercise of foresight, preserve 
the property designated for the use of the 
public ; must maintain order and further the 
general prosperity.” 


Our Federal government, in taking over 
the railroads of the country, acted “not so 
much as a delegate of the sovereign, but, 


(2) Ibid., 16. 

(3) Mutual Film Corporation v. Industrial 
Commission of Ohio, 236 U. S. 230,°50 L. Ed. 
652, 560. 

(4) Goodnow: op. cit., 33. 

(5) Ibid., 67. 





so to speak, rather as the man of business 
of society, carrying on commercial and 
similar undertakings, which are too vast to 
be well managed by individual or corporate 


effort, or of such a nature that better re- 


sults to the community as a whole may be 
expected to follow governmental rather 
than private management and control.”* 
In other words, it acted in an administra- 
tive capacity.. Therefore, how appropriate 
is the title, “United States Railroad Ad- 
ministration.” 

General executive orders are nothing new. 
Not only is the one under consideration the 
fiftieth issued by the Director General of 
Railroads, but “from the beginning of the 
Government various acts have been passed 
conferring upon executive officers power 
to make rules and regulations—not for the 
government of their departments, but for 
administering the laws which did govern.’” 
For instance, we may refer to the general 
rules laid down by Congress for the guid- 
ance of the Interstate Commerce Commis- 
sion, leaving to it “the carrying out of de- 
tails in the exercise of the power so con- 
ferred.”® “It amounts, after all, to no more 
than laying down general rules of action 
under which the Commission shall proceed, 
and leaving it to the Commission to apply 
those rules to particular situations and cir- 
cumstances by the establishment and en- 
forcement of administrative regulations.’”® 


“The needs of the government make it 
necessary that many details in the law be 
fixed less permanently than by statute. No 
legislature, however wise or far-seeing, can, 
with due regard for the interests of the peo- 
ple, which differ with the locality and 
change with the passage of time, regulate all 
the matters that need the regulation of ad- 
ministrative law. A large discretion must 


(6) Ibid., 318. 

(7) United States v. Grimaud, 220 U. S. 506, 
55 L. Ed. 563, 568. 

(8) Interstate Commerce Commission _v. 
Goodrich Transit Company, 224 U. S. 194, 56 L. 
Ed. 729, 737. 

(9) Kansas City S. R. Co. v. United States, 
231 U. S. 4238, 58 L. Ed. 296, 304. 
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’ be given to the administrative authorities to 
adapt many general rules of law to the wants 
of the people. Even though the organic law 
of the country may in the main confine the 
executive authority to the execution of the 
resolutions of the legislature, it still either 
recognizes in the chief executive the 
power of legislation to fill up details in 
the administrative law, or it permits the 
legislature to delegate such a power to him 
or his subordinates, where no such consti- 
tutional power is recognized as belonging 
to him. 


“This power of the executive authority 
to issue general rules is known as the ordi- 
nance power.”’?° 

On March 21st, 1918, Congress passed 
an Act to “provide for the operation of 
transportation systems while under Federal 
control, for the compensation of their own- 
ers, and for other purposes.”’ In Sec. 10 of 
this Act it is provided: 

“That carriers while under Federal con- 
trol shall be subject to all laws and liabil- 
ities aS common carriers, whether arising 
under State or Federal laws or at common 
law, except insofar as may be inconsistent 
with the provisions of this act or any other 
act applicable to such Federal control or 
with any order of the President.” 


And in Sec. 8 of the Act it is provided : 

“That the President may execute any of 
the powers herein and heretofore granted 
him with relation to Federal control through 
such agencies as he may determine—and 
may also call upon any department, com- 
mission or board of the Government for 
such services as he may deem expedient.” 

In the quoted portions of these two sec- 
tiors is the ordinance power expressly dele- 
gated for the issuance of an order such as 
General Order No. 50. 


This order is founded upon the proposi- 
tion of law that the owners of the railroads 
are not responsible for acts done while the 


(10) Goodnow: Comparative Administrative 
Law, 27-28. 





roads are being operated by the United 
States Railroad Administration. If this 
view of the law is a mistaken one, the order 
is invalid, and where such an order is “the 
result of a mistaken view of the law,” or is 
not “the determination of a question of 
fact, but a pure mistake of law,” the courts 
will not uphold it.” 


It is therefore necessary at this point to 
ascertain whether the owners of the rail- 
roads are responsible for acts done since 
the roads were taken over by the United 
States Railroad Administration. 

These roads were first taken over by 
Proclamation of the President acting under 
the Act of Congress of August 29, 1917, 
which Act reads: 


“The President in time of war is em- 
powered, through the Secretary of War, to 
take possession and assume control of any 
system or systems of transportation or any 
part thereof, and to utilize the same to the 
exclusion as far as may be necessary of all 
other traffic thereon, for the transfer or 
transportation of troops, war material and 
equipment, or for such other purposes con- 
nected with the emergency as may be need- 
ful or desirable.”?? 


od 


Section 7 of the President’s Proclama- 
tion issued December 26th, 1917, reads: 

“Tt is hereby directed that the possession, 
control, operation and utilization of such 
transportation systems hereby by me under- 
taken shall be executed by and through Wil- 
liam G. McAdoo, who is hereby appointed 
and designated Director General of Rail- 
roads.” 

And Section 15 of this Proclamation 
reads: 

“From and after twelve o’clock on said 
twenty-eighth day of December, 1917, all 
transportation systems included in this or- 
der and proclamation shall conclusively be 
deemed within the possession and control of 


(11) American School of Magnetic Healing 
v. McAnnulty, 187 U. S. 94, 47 L. Ed. 90, 96, 97. 
(12) 4 U. S. Compiled Statutes, p. 3778. 
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said Director without further act or notice. 
But for the purpose of accounting said pos- 
session and control shall date from twelve 
o’clock midnight on December 31, 1917.” 

Then the Act of Congress of March 21, 
1918, confirms the taking over of the rail- 
roads by the President, and reposes in the 
President more extensive powers, the last 
section of the Act stating: “That this Act 
is expressly declared to be emergency legis- 
lation enacted to meet conditions growing 
out of the war.” 


Therefore, our Federal Government, 
through its Legislature and its Executive 
acting practically in a joint capacity, have 
exercised what is virtually the power of 
eminent domain, a taking of private prop- 
erty for public use, and through the exer- 
cise of this power, have for the time being 
deprived the owners of the railroads of this 
country of their transportation systems, also 
at the same time providing for the payment 
of compensation to these property owners 
whose property has been so taken. * The 
procedure invoked by the Government re- 
minds us that “public danger warrants the 
substitution of executive process for ju- 
dicial process.” 

That the United States has the power of 
eminent domain is beyond question,* and 
this power may be delegated to a public 
official.** The necessity for the taking is a 
legislative and not a judicial question,’® as 
is also the extent of the taking, whether 
for a limited time or permanently.** Where 
the Government is itself exercising the right 
of eminent domain, prepayment of the com- 
pensation to which the property owners are 
entitled is not necessary.7 A seizure for 


(13) 10 Ruling Case Law 11, 23-24; 10 Amer- 
ican and English Encyclopedia of Law, 2nd Ed., 
1197; 15 Cyc. 564, 632; United States v. Gettys- 
burg Electric Railway Company, 160 U. S. 668, 
40 L. Ed. 576. 

(14) 15 Cye. 574-575. 

(15) 10 Ruling Case Law 182; United States 
v. Gettysburg, supra. 

(16) Shoemaker v. United States, 147 U. S. 
282; 37 L. Ed. 170. 

(17) 15 Cye. 775; 10 Ruling Case Law 125; 
10 American and English Enc. of Law, 2nd Ed., 
1142. 





military purposes may virtually amount to — 


the exercise of eminent domain.'* 


The taking over of these railroad prop- 
erties for public use under sovereign power, 
should, as in other cases where the right of 
eminent domain is exercised, exclude the 
former owners,’® for is not their property 
taken from them. “In the statute above 
quoted, the President was authorized to 
‘take possession, assume control and utilize 
any system of transportation.’ It needs no 
argument to show that it was. necessary, in 
order that these powers be made effective, 
that the possession, the control, and the 
utilization of the property should be ex- 
clusive, and not subject to interference by 
private parties.’’*° 


The taking of the railroads by the Gov- 
ernment was in certain respects analogous 
to the taking of property by a receiver act- 
ing under judicial order. By whatever 
name we call the power under which the 
roads were taken, whether eminent domain 
or the war power, the owners were not con- 
sulted. They were not even given an op- 
portunity to consent. In the case of a re- 
ceiver, the possession and control of prop- 
erty which he holds as receiver is exclusive 
of the control of the owner, but no more so 
than is the possession and control of the 
United States Railroad Administration ex- 
clusive of the possession and control of 
the owners. The owners of property which 
has been taken into the custody and control 
of a receiver are not liable for acts done by 
agents of the receiver in the operation of 
property in his hands.** Ubi eadem ratio 
ibi idem jus. Therefore the owners of these 
railroads are not liable for torts due to the 
operation of the roads by the United States 
Railroad Administration. 


(18) 10 American and English Enc. of Law, 
2nd Ed., 1103; United States v. Russell, 13 
Wall. 623, 20 L. Ed, 474. 

(19) 16 Cye. 1023. 


(20) Dooley v. Pennsylvania R. Co., 250 Fed. 
142. 

(21) 34 Cyc. 293; 33 Cyc. 631; 24 American 
and English Ene. of Law, 2nd Ed., 8-10. 
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Furthermore “the right to maintain an 
action depends upon the existence of what 
is termed a right of action, which is ordi- 
narily considered as involving the combina- 
tion of a right on the part of the plaintiff 
and a violation of such right by defend- 
ant.”2?. “A cause of action is accordingly 
defined as signifying or consisting of plain- 
tiff’s primary right and defendant’s wrong- 
ful violation of that right; a union of plain- 
tiff’s primary right and an infringement of 
it by defendant.”** “A right of action at 
law arises from the existence of a primary 
right in the plaintiff, and an invasion of 
that right by some delict on the part of the 
defendant.”** These fundamental princi- 
ples state a further reason why the proposi- 
tion of law stated in General Order No. 
50 is correct. 


A familiar illustration of these principles 
is found in those cases which hold the own- 
er of an automobile not liable for injuries 
caused by the car when operated by a 
licensee or trespasser, and a statute at- 
tempting to create such a liability is uncon- 
stitutional, violating both the due process 
and equal protection clauses of the consti- 
tution.”® 

We may conclude, therefore, that Gen- 
eral Order No. 50 is not based upon a mis- 
taken view of the law. Being founded upon 
a correct proposition of law, and every one 
is presumed to know the law, this order is 
not an adjudication of the rights of the 
many plaintiffs who have instituted suits 
against the carrier corporations based on 
causes of action arising during Federal con- 
trol. 

While the order is not an adjudication of 
law, it is a determination of facts. The 
order states that it is made because “suits 
are being brought and judgments and de- 
crees rendered against carrier corporations 
on matters based on causes of action arising 


(22) 1 Corpus Juris 951. 

(23) Ibid., 937. 

(24) 1 Ruling Case Law 313. 

(25) Daugherty v. Thomas, 174 Mich. 371, 
140 N. W. 615, 45 L. R. A. (N. 8S.) 699, Ann. 
(as. 1915A, 1163. 





during Federal control for which the said 
carrier corporations are not responsible, 
and it is right and proper that the actions, 
suits and proceedings hereinafter referred 
to, based on causes of action arising during 
or out of Federal control should be brought 
directly against the said Director General 
of Railroads and not against said corpora- 
tions.” 


These suits so improperly brought 
against the carrier corporations are ex- 
pensive to defend, especially where judg- 
ments against the carrier corporations are 
entered in the trial court, which have to be 
appealed. This expense ultimately will 
come out of the treasury of the United 
States, for the Federal Government has 
guaranteed each carrier corporation a cer- 
tain income during the period of Federal 
control, any excess of earnings over the 
guaranteed income to remain the property 
of the United States.2* Yet the Director 
General is not seeking to shield the Gov- 
ernment from paying just claims. The 
economic administration of the united rail- 
roads of this great country is a powerful 
reason for the issuance of this administra- 
tive order. 


Is this order an attempt to legislate? 
Does the Director General himself seek to 
control the action of the courts? 

No. It is Congress that has legislated. 
Congress has announced the will of the 
Federal Government. It would have been 
utterly impossible, to say nothing of being 
impracticable, for Congress, especially in 
emergency legislation, to undertake to pass 
upon all the myriad details that necessarily 
would arise in the operation of the rail- 
roads by the United States Railroad Ad- 
ministration. What Congress did say, how- 
ever, was that upon the issuance of such 
an order as General Order No. 50, it, Con- 
gress, willed that the action of the courts 
be controlled. The Director General has 
merely ascertained certain facts which Con- 


(26) See. 1 of Act of Congress of March 21, 
1918. 








106 


CENTRAL LAW JOURNAL 


No. 6 








gress has decided should be determined as 
a part of administrative detail, and upon 
the determination of which certain results 
should follow. 

When Congress enacted Sec. 10 of the 
Act of March 21, 1918, it provided a means 
whereby suits might be instituted for acts 
happening since December 31, 1918. The 
United States Government would be the real 
defendant in interest, no matter who might 
be the nominal defendant. This section 
announced the manner in which the Fed- 
eral Government permitted a liability to be 
imposed upon itself. The section did not, 
for it could not, create a right to compel 
recovery ftom the owners of the railroads 
who had been excluded from the posses- 
sion, use, control and operation of their 
‘roads. Congress did not intend to enact 
an unconstitutional section, which might in- 
validate the entire Act. “Rights and 
remedies shade one into the other so that 
it is sometimes difficult to say that a particu- 
lar act creates a right or merely gives a 
remedy.’’?* 

No rule of law is better settled than that 
there is no vested right to a particular 
remedy even as between private parties.** 
But in the case of a sovereign, a right of 
action against it once granted may be with- 
drawn entirely. The commencement of a 
suit to recover duties illegally collected does 
not prevent the exercise by the legislature 
of the power to ratify the act of the officer 
in making the collection, thereby defeating 
the suit.*° 

The change in the form of remedy which 
is accomplished by General Order No. 50 is 
similar to the exercise of -a power by the 


(27) Ettor v. Tacoma, 228 U. S. 148, 57 L. Ed. 
773, 778. 
(28) 12 Corpus Juris 974 et seq.; Cooley’s 


Constitutional Limitations, 7th Ed., 
Pittsburg Steel Co. v. 
ciety, 226 U. S.°455, 57 L. Ed. 297. 

(29) Memphis and Charleston Railroad Co. 
v. Tennessee, 101 U. S. 337, 25 L. Ed. 960; South 
and North Alabama Railroad Co..v. Alabama, 
101 U. S. 832, 25 L. Ed. 973; Baltzer v. North 
Carolina, 161 U. 8S. 240, 40 L. Ed. 684. 

(3@) United States v. Heinszen, 206 U. S. 370, 
61 L. Ed. 1098. 


517 et seq.; 
Baltimore Equitable So- 





President “to determine by presidential 
proclamation the existence of states of fact 
when certain laws, up to then held in abey- 
ance, will at once go into effect. A marked 
instance of the exercise of such a power 
is to be found in the proclamations issued 
by the President as a result of the use of 
the power granted to him by the reciproc- 
ity clause of the tariff act of 1890. This 
act provides that if the President should 
determine that certain countries were not 
treating the United States fairly he should 
issue a proclamation to that effect, and that 
in that case the free list as to such coun- 
tries should be suspended ; and certain rates 
of duty provided for in the act of Con- 
gress should at once be imposed on the arti- 
cles imported from such countries. The 
grant of such power to the President is held 
constitutional by the Supreme Court. The 
Supreme Court, by a majority vote, deter- 
mined that the grant of such a power to the 
President was not a delegation of legisla- 
tive power; for, as the court said: 

“Congress itself prescribed in advance 
the duties to be levied ... The words ‘he 
may deem’. . . implied that the President 
would examine the commercial regulations 
of other countries . . . and form a judg- 
ment as to whether they were reciprocally 
equal and reasonable, or the contrary, in 
their effect upon American products. But 
when he ascertained the fact that duties 
and exactions reciprocally unequal and un- 
reasonable were imposed . . . it became his 
duty to issue a proclamation, declaring the 
suspension as to that country which Con- 
gress had determined should occur... The 
President was the mere agent of the law- 
making department to ascertain and de- 
clare the event upon which its express will 
was to take effect.’ ’’** 

Congress may go so far as to give an 
administrative officer power to make rules 
and regulations, and declare that a violation 


(31) Goodnow: Principles of the Administra- 
tive Law of the United States, 87-88, citing 
Field v. Clark, 143 U. S. 649, 36 L. Ed. 294, a 


leading case. 
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of such rules and regulations shall consti- 
tute a criminal offense.*? For “while it is 
difficult to define the line which separates 
legislative power to make laws and admin- 
istrative authority to make regulations, Con- 
gress may delegate power to fill up details 
where it has indicated its will in the stat- 
ute.”’*® Asis stated by the United States 
Supreme Court, “the offense is not against 
the Secretary, but, as the indictment prop- 
erly concludes, ‘contrary to the laws of the 
United States and the peace and dignity 
thereof.’ ’’** 

“An unconstitutional delegation of legis- 
lative power to the Secretary of the Treas- 
ury is not made by the: provision of the tea 
inspection act of March 2, 1897 (29 Stat. 
at L. chap. 358, U. S. Comp. Stat. 1901, p. 
3,194), forbidding the importation of teas 
inferior to the government standards of 
purity, quality, and fitness for consumption, 
which authorizes him to establish such 
standards upon the recommendation of a 
board of tea experts, but such provision 
merely leaves to the Secretary the execu- 
tive duty to effectuate the legislative policy 
declared in the statute.” 

So that when the constitutionality of the 
selective draft provisions of the Act of 
May 18, 1917, was contested on the ground 
of being a delegation of legislative and of 
judicial powers, the Supreme Court said: 

“We think that the contention that the 
statute is void because vesting administra- 
tive officers with legislative discretion has 
been so completely adversely settled as to 
require reference only to some of the de- 
cided cases: (citing cases). A like con- 
clusion also adversely disposes of a similar 
claim concerning the conferring of judicial 
power (citing cases).”** 


(32) United States v. Breen, 40 Fed. 402; 
United States v. Pennsylvania Co., 235 Fed. 961; 
United States v. Grimaud, 220 U. S. 506, 55 L. 
Ed. 563. 

(33) United States v. Pennsylvania Co., 235 
Fed. 961, 965. 

(34) United States v. Grimaud, 220 U. S. 506, 
55 L. Ed. 568, 570. 

(35) Buttfield v. Stranahan, 192 U. S, 470, 48 
L. Ed. 525, second ‘head-note.’ 





In Wainwright v. Pennsylvania R. Co.,°" 
the validity of General Orders Nos. 18 and 
18-A issued by the Director General of 
Railroads was passed upon. General Or- 
der No. 18, made on April 9, 1918, reads: 

“Whereas the act of Congress approved 
March 21, 1918, entitled ‘An act to pro- 
vide for the operation of transportation sys- 
tems while under Federal control,’ provides 
(Sec. 10), “That carriers while under Fed- 
eral control shall be subject to all laws and 
liabilities as common carriers, whether aris- 
ing under State or Federal laws or at com- 
mon law, except insofar as may be incon- 
sistent with the provisions of this act or 
with any order of the President. * ** But 
no process, mesne or final, shall be levied 
against any property under such Federal 
control ;’ and 


“Whereas it appears that suits against 
the carriers for personal injuries, freight 
and damage claims are being brought in 
states and jurisdictions far remote from the 
place where plaintiffs reside or where the 
cause of action arose, the effect thereof 
being that men operating the trains en- 
gaged in hauling war materials, troops, mu- 
nitions, or supplies are required to leave 
their trains and attend court as witnesses, 
and travel sometimes for hundreds of miles 
from their work, necessitating absence from 
their trains for days and sometimes for,a 
week or more, which practice is highly 
prejudicial to the just interests of the Gov- 
ernment and seriously interferes with the 
physical operation of the railroads ; and the 
practice of suing in remote jurisdictions is 
not necessary for the protection of the 
rights or the just interests of plaintiffs ; 

“It is therefore ordered, That all suits 
against carriers while under Federal con- 
trol, must be brought in the county or dis- 
trict where the plaintiff resides or in the 
county or district where the cause of ac- 
tion arose.” 


(36) Arver vy. United States (Selective Draft 
Cases), 245 U. S. 366, 389. 
(37) 253 Fed. 459. 
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On April 18, 1918, this general order was 
amended by General Order No. 18-A, as 
follows: 

“It is therefore ordered that all suits 
against carriers while under Federal con- 
trol miust be brought in the county or dis- 
trict where the plaintiff resided at the time 
of the accrual of the cause of action or in 
the county or district where the cause of 
action arose.” These orders were held to 
be valid and enforceable. 

Orders of this kind are like legislative en- 
actments, in that courts take judicial knowl- 
edge of them.** Such orders also resemble 
legislative enactments in that they are pre- 
sumed to be correct and legal. In passing 
upon a regulation issued by the Secretary 
of the Treasury, the United States Su- 
preme Court said: 

“At any rate, the Secretary deemed the 
regulation in question a wise and proper 
one, and we cannot perceive that his action 
was beyond the authority conferred upon 
him by Congress. In determining whether 
the regulations promulgated by him are con- 
sistent with law, we must apply the rule of 
decision which controls when an Act of 
Congress is assailed as not being within the 
powers conferred upon it by the Constitu- 
tion; that is to say, a regulation adopted 
under p. 161 of the Revised Statutes should 
not be disregarded or annulled unless, in the 
jutigment of the court, it is plainly and pal- 
pably inconsistent with law. Those who in- 
sist that such a regulation is invalid must 
make its invalidity so manifest that the 
court has no choice except to hold that the 
Secretary has exceeded his authority and 
employed means that are not at all appro- 
priate to the end specified in the act of Con- 
gress,’’* 

Henry C. Crark. 

Jacksonville, Fla. 


(38) 15 Ruling Case Law 1109; Caha v. 
United States, 152 U. S. 211, 38 L. Ed. 415, 419. 

(39) Boske v. Comingore, 177 U. S. 459, 44 
LL. Ed. 846, 850. And see generally, for a com- 
prehensive view of this whole situation, 6 Rul- 
ing Case Law 177 et seq., and 12 Corpus Juris 
844 et seq. 





GIFTS—CAUSA MORTIS. 





COWARD y. DE CRAY et al. 





(District Court of Appeal, First District, Cali- 
fornia. Sept. 27, 1918. Rehearing Denied 
by Supreme Court Nov. 25, 1918.) 





176 Pac. 56. 





Evidence held to sustain a finding that a de- 
posit of certificate of stock to be delivered at 
the death of the depositor was a gift inter vivos, 
and not causa mortis. 

Delivery of certificates of stock to a third 
person, to be delivered to another at the death 
of the depositor, not in contemplation of speedy 
death, vests a present title in the donee, sub- 
ject to a life estate in the depositor, and was 
irrevocable. 





LENNON, P. J. Catherine A. Wilkins owned 
certain bank stock, evidenced by two certifi- 
cates, and also owned two tracts of land. On 
the evening of November 4, 1905, Mrs. Wilkins, 
who was suffering from a dislocated shoulder 
at the time, sent for her attorney, one Maher, 
indorsed the bank stock to the plaintiff, her 
niece, and made two deeds of the land, one 
tract to Agnes De Cray, also her niece, and 
the other tract to Frank De Cray, the husband 
of Agnes. She delivered the certificates of 
stock and the deeds to her attorney for the in- 
dorsee and grantees, respectively, and directed 
him to hold them until her death, and then to 
give them to said indorsee and grantees. About 
six weeks later Mrs. Wilkins obtained posses- 
sion of the stock certificates from Maher for 
the purpose of surrendering the certificates and 
obtaining new ones, the change being neces- 
sary, she claimed, because the bank intended 
to change from a state to a national bank, and 
she further stated that when the change was 
made she would replace the certificates with 
Maher. She did not do so, but kept them until 
her death. No question was made, either in 
the lower court or on this appeal, but that the 
stock, now the subject of this litigation, is the 
same stock indorsed to plaintiff on November 
4, 1905, although reissued and represented by 
different certificates. Mrs. Wilkins died testate. 
By her will she assumed to give plaintiff but 
a small part of the stock in question, and she 
further attempted to give plaintiff an inter- 
est in the tract of land which had been the 
subject of the ded to Agnes De Cray. The 
deeds to the land were delivered by Maher to 
Mrs. De Cray and her husband after Mrs. Wil- 
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kins’ death, but he was unable to deliver the 
certificates of stock because of Mrs. Wilkins’ 
retention of them. 


The lower court found in effect that by the 
indorsement and delivery by Mrs. Wilkins of 
the stock certificates, title to the stock vested 
in plaintiff; and the question upon appeal is 
whether there is sufficient evidence to support 
that finding. 


(1, 2) It is contended that the delivery of 
the certificates on November 4, 1905, was a gift 
causa mortis, and that therefore it could be 
and was afterward revoked. While there is 
some evidence that Mrs. Wilkins thought that 
she was seriously ill, there is other evidence 
which strongly points to the conclusion that 
she was not acting in fear or contemplation of 
speedy or immediate death. Her ailment, a dis- 
located shoulder, was not such as would reason- 
ably cause expectation of death, and, in fact, 
she soon recovered from it. Although a Cath- 
olic, she did not have a priest called. She was 
not confined to her bed, but sat up throughout 
the transaction with her attorney. She did not 
tell the attorney anything about being in fear 
of death. Her only remark to him about the 
condition of her health was to the effect that 
she was suffering considerably with her shoul- 
der, and that she could not use her hand to 
write. 


Moreover, the evidence shows that Mrs. Wil- 
kins intended to make and did make an ab- 
solute gift inter vivos of the stock. She told 
her attorney that she wanted to give the stock 
to Mary, her niece, that she wanted her to 
have it at the time of her death, and that 


she wanted the delivery made so there would 


be no administration. Maher, the attorney, 
testified that he advised her that she could not 
avoid an administration of her estate unless 
she made an absolute delivery of the indorsed 
stock certificates during her lifetime, such de- 
livery to be either to Mary direct, or to Maher 
for her, with the understanding that the deliv- 
ery must be beyond recall. She thereupon 
proceeded with the transaction and made the 
delivery to Maher for Mary, and directed him 
to give the certificates to Mary at the time of 
her (Mrs. Wilkins’) death. The effect of such 
a delivery is to vest a present title in the 
grantee subject to a life interest in the grantor 
(Bury v. Young, 98 Cal. 446, 33 Pac. 338, 35 Am. 
St. Rep. 186; Rutz v. Dow, 113 Cal. 490, 45 Pac. 
867), and no subsequent act of the grantor, such 
as a retaking of the certificates, can detract 
from the title which has already vested in the 
grantee (Ruiz v. Dow, supra; Estate of Cor- 


* 





nelius, 151 Cal. 550, 91 Pac. 329; King v. Frag- 
ley, 19 Cal. App. 735, 127 Pac. 813). 

(3, 4) It was not error to admit in evidence 
testimony to the effect that the depositary, af- 
ter the death of Mrs. Wilkins, delivered and 
recorded the two deeds. The deeds were deliv- 
ered by Mrs. Wilkins at the same time as, and 
as a part of the same transaction with, the de- 
livery of the stock certificates. Evidence of 
subsequent acts of the depositary under such 
circumstances is admissible as throwing light 
on the intent with which the original delivery 
was made. Devlin on Deeds (3d Ed.) vol. 1, 
§ 280a. Moreover, it appears that no objection 
was made upon the trial to the admission of 
the evidence in question. 

Judgment affirmed. 

We concur: BEASLY, Judge pro tem.; 
STURTEVANT, Judge, pro tem. 


Note.—Retaking Possession by Donor as Show- 
ing Invalid Gift—The rule generally to be 
stated on this subiect is that a gift once made 
cannot be defeated by any change of mind by 
donor, but at most is to be considered as res 
aestac in the transaction to prove or disprove 
the intent to make a complete gift. 


Thus in Garrison v. Union Trust Co., 164 
Mich. 345, 129 N. W. 691, it was ruled that, if 
a gift is completed by delivery, the fact that 
donor retained possession until death does not de- 
feat the gift. The facts show that the wife of 
plaintiff testified that while decedent with others 
were plaving cards decedent said to her husband: 
“Well, Jim, we have all got rings on but you; 
where is yours?” He replied; “Well. I have not 
got any just now, Aunt Kittie.” Then she asked him 
if he would like to wear one like this and told 
him to try it on and “T will give vou this ring, 
Tim. It was in a stud that my husband wore 
in the front of his shirt.” Tim put on the ring 
and saving it “don’t quite fit,” she told him he 
could “easily have that fixed, made larger.” 
There was some further talk and decedent said: 
“Tim, let me take it and wear it until I am 
through with it, but the ring is vours.” She after- 
wards at different times spoke of the ring as 
belonging to her nenhew. The court said that 
“to constitute a valid gift inter vivos there must 
be a cratuitous and absolute transfer of the 
property from the donor to the donee, taking 
effect immediately and fully executed by a de- 
livery of the property by the donor and an 
acceptance thereof by the donee.” This was 
said to present a case for a jury to resolve the 
question. 

It also was held that there was no derogation 
from the title because it was consistent to claim 
there was intent to make the gift, and “after the 
gift was once completed and the title had passed 
to the plaintiff, he could loan it to her or to any- 
one else.” The court does not in this case spe- 
cially discuss the import of decedent saving let 
“me wear it until I am through with it.” 

Tn Gannon v. McGuire. 160 N. Y. 476, 55 N. E. 
7, 73 Am. St. Rep. 694, the facts show the execu- 
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tion of a conveyance by decedent to supposed 
donee and by advice of his attorney a mortgage 
by the latter to the former upon the property. 
Decedent took both instruments to donee and in 
presence of the notary he said to donee: “I am 
giving you this house. * * * My lawyer has ad- 
vised me to take back a bond and mortgage. 
* * * | am doing this just as a matter of form. 
This is the deed of the property,” and he handed 
her that and she executed the bond and mort- 
gage and handed them tohim. Then decedent said: 
“I am taking this to keep for you and put it in 
a place of safe keeping, so when I die you shall 
have this property free and clear of any en- 
cumbrance. I am simply doing this at the re- 
quest of my lawyer.” He told the notary not 
to record the mortgage and said, “You can burn it 
up.” This was held to show a completed gift, it 
being said the donor held the papers simply as 
custodian for donee’s benefit and the gift was 
irrevocable. 

Where a watch was given to a child twelve 
years of age and she returned it to donor to 
keep for her until she was older, this was held 
to constitute a valid gift. Whitford v. Horn, 
18 Kan. 455. 

But while the law on this subject seems quite 
well settled, it has been ‘held that there is a 
well recognized exception as to a promissory note 
or check signed by donor not constituting an en- 
forceable gift in the hands of a donee. 


Thus in Sullivan v. Sullivan, 122 Ky. 707, 92 
S. W. 966, 7 L. R. A. (N. S.) 156, it was said 
in speaking of a note signed by decedent and 
claimed as a gift, the note being without any 
consideration, that: “To uphold notes such as 
these would be to establish a very dangerous 
doctrine. * * * Many old people may be induced 
to give a note payable out of their estate at their 
death, when they would not make a gift of money 
if they had it and’ would be unwilling to make a 
will so devising their estates.” 

In Sanborn y. Sanborn, 65 N. H. 172, 18 Atl. 
233, it was said: “The donor’s own promissory 
note, payable to the donee, cannot be the subject 
of a donatio causa mortis.” i 

And a father’s promissory notes to three of 
his children, executed as mere expressions of 
his bounty, cannot be held valid gifts. Smith 
v. Smith, 30 N. J. Eq. 564. 

In Star v. Star, 9 Ohio St. 74, it was said: 
“The note * * * was a gift and its delivery was 


the delivery of a promise only, and not of the ; 


thing promised.” 


In Shugart v. Shugart, 111 Tenn. 179, 76 S. 
W. 821, 102 Am. St. Rep. 777, promissory notes 
were held unenforceable where they were to 
take effect on death, because if they can be called 
a gift they were based only on love and affection. 

Otherwise it has been held in Pennsylvania 
as to a sealed note by parent to child. There 
it was said: “A man may give a present bond to 
pay a sum of money at his death and a delivery 
of it to the obligee renders it perfect as a pres- 
ent obligation though payable at a subsequent, 
whether fixed or uncertain, period, to be after- 
wards ascertained and made certain. It is strictly 
debitum in presenti; solvendum in futuro, and 
is as irrevocable as any other obligation under 
seal which in law imports consideration.” See 
also Selby v. Case, 87 Ind. 459, 39 Atl. 1041. 





In Missouri the rule of note by donor made 
to donee to be given after death is unenforce- 
able, unless it is upon a sufficient consideration 
as applied to a check of donor. Nelson y. Dif- 
fenderffer, 178 Mo. App. 48, 163 S. W. 271. 
And so in New Jersey, Prov. Inst. Sav. v. Sis- 
ters of the Poor, 100 Atl. 894. ‘ 








HUMOR OF THE LAW. 


In an Irish courthouse an old man was called 
into the witness box, and, being infirm and 
just a little near-sighted, he went too far in 
more than one sense. Instead of going up the 
stairs that led to the box he mounted those 
that led to the bench. The judge good-humor- 
edly said: 

“Is it a judge you want to be, my good 
man?” 

“Ah, sure, yer worship,’ was the reply; I’m 
an old man now, an’ mebbe it’s all I’m fit for.” 
—London Globe. 





A friend once asked ‘Uncle Joe’ Cannon for 
information as to the prospects of a politician 
who was at that time generally thought to 
be “on the ragged edge.” 

“He seems to think he’s getting on all 
right,” said “Uncle Joe,” “but others enter- 
tain a decidedly different opinion. His situa- 
tion brings to mind the story of the woman up 
in Maine. When she was asked as to the 
whereabouts of her husband the dame replied: 

“Tf the ice is as thick as Henry thinks it 
is, he is skating; if it is as thin as I think it 
is, he is swimming.’ ”—Lippincott’s. 





“France’s success in this war,” said Gen. Os- 
car L. Standish, of San Francisco, “has been 
due in great measure to the readiness of her 
come-back. No matter how hard Germany hits 
her, France has always returned the blow with 
speed and vigor. 


“France, in fact, has been as ready as the 
young fellow who proposed to the school teach- 
er. The school teacher said scornfully: 

“‘Do you suppose, Mr. Doolittle, that I'd 
marry a man so benighted as to carry a horse- 
shoe in his pocket for luck?’ 

“Doolittle paled. Then, recovering himself, 
quietly he took out his horseshoe, laid it on his 
knee, patted it and said gently: 

“‘*Well, old fellow, I guess nobody’ll ever 
doubt your efficacy after this!’”—Detroit Free 
Press. 
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1. Bailment—Master and Servant.—An auto- 
mobile owner was not answerable for personal 
injuries inflicted by his car when driven by a 
person to whom he had let its use, and who was 
not and never had been his servant.—Phillips 
v. Gookin, Mass., 120 N. E. 691. 


2. Bankruptey—Amending Pleadings.—A pe- 
tition in involuntary bankruptcy may be amend- 
ed although the alleged act of bankruptcy has 
occurred more than four months prior to the 
amendment.—In re C. W. Bartleson Co., U, S. 
D. C., 253 Fed. 296. 

3. Preference.—Deposit of money by re- 
ceiver of bankrupt in checking account with 
bank to which bankrupt was indebted, and 
which subsequently closed its doors, was not a 
“preference” voidable under the Bankruptcy 
Act July 1, 1898, § 60 b (Comp. St. 1916, § 9644). 
—In re United Grocery Co., U. S, D. C., 253 Fed. 
267. 

4. Banks and Banking—Ultra Vires.—Ultra 
vires of a bank cannot be the basis of an action 
against or a defense by, the bank; but the gov- 
ernment alone may complain, in a proceeding 
to forfeit bank’s charter, that bank, exceeded its 
charter powers.—Spadra-Clarksville Coal Co. v. 
Security Nat. Bank of Dallas, Tex., 206 S. W. 200. 


5. Usury.—Where a state bank is reincor- 
porated as a national bank under a new name, 











but the personnel, officers, management, and 
business remains the same, the new bank is 
liable for usury charged and collected by the 
old bank.—McCarthy v. Liberty Nat. Bank, Okla., 
175 Pac. 940. 


6. Carriers of Goods—Agency.—When a. car- 
rier delivered goods to the consignee, the title 
having passed, its liability as common carrier 
terminated, and when it then delivered the 
goods to another at the consignee’s request, it 
was acting as the latter’s agent.—Hayes v. 
Wells Fargo & Co. Express, Mo., 206 S. W. 229. 





7. Reasonable Rates.—To ascertain what 
constitutes a just and reasonable rate, two fun- 
damental principles must be considered, the 
right of the carrier to a fair return to its in- 
vestment, and the right of the public to be 
charged no more than reasonable value of the 
services.—Alexandria & W. Ry. Co. v. Railroad 
Commission of Louisiana, La., 79 So. 863. 


8. Carriers of Live Stock—Caretaker.—A 
provision of a live stock contract, whereby the 
shipper traveled as a caretaker, that no action 
should be maintained by him for any damage 
unless brought within six months, is valid, and 
applies to actions for injuries to the shipper, as 
well as for injuries to the stock.—Achen vy. 
Atchison, T. & S. F. Ry. Co., Kan., 175 Pac. 980. 


9. Carriers of Passengers — Ejectment. — 
Though street railroad was entitled to eject 
plaintiff who refused to pay fare or tender it 
unconditionally, if conductor used unnecessary 
force, whereby plaintiff was injured, railroad 
is liable.-—Green v. United Rys. Co. of St. Louis, 
Mo., 206 S. W. 237. 


10. Look and Listen.—Decedent, though an 
invitee on railroad station premises, negligent- 
ly contributed to his death, where, after he got 
into clearing between two station buildings, and 
before passing onto main track, he did not look 
for approaching train, the headlight of which 
was visible.—Peters v. Lusk, Mo., 206 S. W. 250. 





11. Chattel Mortgages—Fixtures.—Mortgage 
on goods and fixtures of a mercantile business, 
although it contained a clause that it should 
apply to all future acquired stock, was valid 
as between the parties, and constituted a lien 
upon the property against every person except 
subsequent purchasers and creditors acquiring a 
specific lien.—Farrow v. Farrow, Ark., 206 S. W. 
134. 


12.——-Sales by Mortgagor.—A chattel mort- 
gage on a stock of merchandise from which 
sales were permitted to be made by the mort- 
gagor without any accounting held invalid.— 
Linn County Bank v. Davis, Kan., 175 Pac. 972. 


13. Commerece—Installation.—Installation for 
defendant hotel company by plaintiff of refrig- 
eration and ice-manufacturing machinery sold 
in interstate commerce was inherently connect- 
ed with an interstate transaction, and a part 
thereof, so protected by federal constitution 
from operation of Ky. St. § 571, rendering un- 
enforceable contract of corporation doing “local 
business,” unless statute has been complied with. 
—United Iron Works Co. v. Watterson Hotel 
Co., Ky., 206 S. W. 166. 


14. Compromise and Settlement—Estoppel.— 
A settlement for land exchanged, where an ex- 
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cess acreage was to be paid for by the acre, 
in which both parties relied on surveyor’s er- 
roneous report, does not estop vendor from re- 
covering for the excess of the true acreage 
over that settled for.—Griffin v. Barrett, N. C., 97 
S. E. 394. 

15. Conspiracy—Defined.—A conspiracy may 
be defined as a combination of two or more 
persons by concerted action to do an unlawful 
thing, or to do a lawful thing in an unlawful 
manner, and while the gravamen of the offense 
is the conspiracy, some overt act by one or 
more of the conspirators is necessary.—United 
States v. McHugh, U. S. D. C., 253 Fed. 224. 

16. Constitutional Law—Obligation of Con- 
tract.—A provision in the charter of a traction 
company, whereby the company shall not at 
any time be allowed to charge a greater amount 
than five cents for any one fare, may be changed 
by the consent of the parties, if the rights of 
the people are not injuriously affected; such 
change not constituting an impairment of an 
obligation of a contract.—Robertson v. Wil- 
mington & P. Traction Co., Del., 104 Atl. 839. 


17. Contraets—Contemporaneous Writings.— 
Two or more writings, executed contemporane- 
ously between the same parties, and in refer- 
ence to same subject-matter, must be deemed 
one instrument, and as forming the same con- 
tract.—Lawton v. Nesbit, Tex., 206 S. W. 227. 

18. Estoppel.—A person cannot procure a 
contract in his favor by fraud, and then bar a 
defense to it on the ground that, had not the 
other party been so ignorant and negligent, he 
could not have succeeded in deceiving him.— 
Wilcox v. Schissler, Mont., 175 Pac. 889. 

19. Printed and Written.—If distinct parts 
of contract, one printed and the other written, 
can be reconciled, it is the duty of the court 
to do so.—Pearson v. Howell, Iowa, 169 N. W. 
368. 

20. Punctuation.—A clumsy arrangement of 
words, even coupled with the “comma fault,” 
will not be allowed to contravene a reasonable 
interpretation according to the intention of the 
parties at the time of using them.—Wick v. 














Western Union Life Ins. Co., Wash., 175 Pac. 
953. 
21. Restraint of Trade.—In determining 


whether contract for sale of a business is il- 
legal as in restraint of trade, the contract must 
be considered as to its reasonableness in dura- 
tion of time, or extent of territory, largely in 
connection with the nature of the business.— 
Shute v. Shute, N. C., 97 S. E. 


22. Corporations — Pledge of Stock. — A 
pledgee of corporation stock cannot assert own- 
ership thereof in any other person than his 
pledgor, in the absence of any claim of owner- 
ship by such third person, or of a demand on 
his part for delivery of the pledged property 
to him.—Bumiller v. Bumiller, Cal., 175 Pac. 897. 


23. Receivership.—A corporation is not re- 
sponsible for negligent acts of servants of a 
receiver while in possession of its property.— 
ey a I, & P. Ry. Co. v. McBride, Ark., 206 
‘ . 149. ; 


24. Courts—Rule of Property.—A principle of 
law in the nature of a rule of property once 
established should be adhered to, and, if any 
change is necessary, should be made by the 
eo v. Norsman, Wis., 169 N. W. 
429. 





25. Criminal Law—Appeal and Error.—Noth- 
ing will be reviewed on appeal which is not 





included in some brief point.—State v. Strum, 
Iowa, 169 N. W. 373. : 

26. Reasonable Doubt.—The law does not 
require that, befote jury convict, they shall find 
defendant guilty to a mathematical certainty, 
but moral and reasonable certainty is sufficient, 
in view of Pen. Code 1910, § 1012.—Wheeler v. 
State, Ga., 97 S. E. 408. 


27. Damages — Exemplary Damages. — The 
weight of authority is to the effect that ex- 
emplary damages are not recoverable as a mat- 
ter of right.—Turk v. Martin, Va., 97 S. B. 351. 


28. Deeds—Delivery.—Delivery is largely a 
matter of intention, and the test is: Did the 
grantor by words and acts evidence an inten- 
tion to part with control of the instrument, 
and regard it as a present, operative, and bind- 





ing conveyance?—Donaldson y. Brewer, Kan., 
175 Pac. 968. 
29..-—-Delivery.—Delivery may be made by 


words alone, or by acts alone, or by both to- 
gether; but there must be sufficient to show 
an intention to pass the title—Kanawell v. 
Miller, Pa., 104 Atl, 861. ; 


30. Depositions—Suppression of Answers.—A 
party cannot except to evidence brought out by 
himself, nor can he as of right suppress an un- 
tavorable answer in depositions taken by him.— 
Hudson y. Seaboard Air Line Ry. Co., N. C., 97 
S. E. 388. 

31. Descent and Distribution—Exemption.— 
An exemption act creates an independent 
bounty, and is of no kin to one of distribution. 
—in re Hildebrand’s Estate, Pa., 104 Atl. 866. 


32. Divoree—Bar.—Adultery committed by a 
wife bars a suit by her for divorce on any 
ground.—Walker v. Walker, Vt., 104 Atl. 828. 

33.——Recrimination.—To defend divorce on 
ground of recrimination, the offense charged 
against complainant must be established by the 
same character of proof that it would take to 
grant a divorce, were defendant the complaining 
party.— Banks y. Banks, Miss., 79 So, 841. 

34. Eminent Domain—Riparian Owners.— 
Where city constructed power plant, and for 
operation thereof conducted water from river 
and discharged it in large quantities into 
slough, materially increasing the accustomed 
flow, to the damage of lower riparian owners 
of land on both banks of slough, such discharge 
constituted a continual trespass, which riparian 
owner could have enjoined.—Stephens v. City ‘of 
Eugene, Ore., 175 Pac. 855. 


35. Equity — Multifariousness. — That com- 
plainants prayed for relief to which they were 
not entitled, or alleged facts not material to re- 
lief, would not’ make bill multifarious.—Ever- 
glades Drainage League v. Napoleon B. Broward 
Drainage Dist., U. S. D. C., 253 Fed. 246. 


36. Escheat—Illegitimacy.—Where a mother 
left three children, two legitimate and one il- 
legitimate, when illegitimate child died with- 
out heirs, his one-third interest in his mother’s 
lard escheated to the state—Brown vy. Alex- 
ander, Miss., 79 So. 842. 


37. Estoppel—Enforcing Ordinance.—A city 
is not estopped, by reason of its past failure to 
enforce its ordinances against the obstructions 
of sidewalks, from subsequently removing all 
obstructions therefrom.—Kennedy v. City of 
Fargo, N. D., 169 N. W. 424, 


38. Executors and Administrators—Descent 
and Distribution—Realty belonging to an es- 
tate descends directly to the heirs, or to the 
persons designated in the owner’s will.—Kreis 
v. Cartledge, Pa., 104 Atl. 855. 


39. Fixtures—Intent.—The question of wheth- 
er property constitutes fixtures is largely one 
eaten v. Norsman, Wis., 169 N. W. 





40. Fraudulent Conveyances—Bulk Sales Act. 
—A mortgage on goods and fixtures of a mer- 
cantile business given by purchaser to secure 
her purchase money note is not a sale, transfer, 
or assignment in bulk of goods and fixtures 
within Bulk Sales Law.—Farrow v. Farrow, 
Ark., 206 S. W. 134 


41. Bulk Sales Act.—Where seller of a 
stock of merchandise furnishes a list of credit- 
ors from which one is omitted and list is not 
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verified by oath as required by Bulk Sales Law, 
title does not pass as against the omitted cred- 
itor, and he may follow goods into hands of 
the buyer.—Linn County Bank v. Davis, Kan., 
175 Pac, 972. 

42. Equity.—Transfers of property between 
husband and wife will be set aside at the suit 
of creditors if fraud appears; but if the debt in 
._payment of which a conveyance is made is fair- 
ly shown to have been contracted in good faith, 
the mere fact that the grantee is the debtor's 
wife affords no ground for equitable interfer- 
ence.—Keosauqua State Bank’ v. Hartman, Iowa, 
169 N. W. 339. 


43.——Prior Creditors.—Ordinarily, only prior 
creditors can complain of a fraudulent convey- 
ance.—Moore v. Belt, Tex., 206 S. W. 225. 





44. Gas—Franchise.—The voluntary accept- 
ance by a gas company of an ordinance grant- 
ing it a franchise on condition that it should 
never charge more than a stated price for gas 
to consumers created a contract which, if with- 
in the powers of the city, is binding on the 
company during its term.—Knoxville Gas Co. v. 
City of Knoxville, U. S. D. C., 253 Fed. 217. 

45. Habeas Corpus—Custody of Child.—The 
court, in determining the custody of an infant 
on habeas corpus after divorce, may award it 
to a stranger if circumstances of importance 
connected with the welfare of the child exist 
so as to overpower the strict legal rights of the 
parents.—Cole v. Cole, N. J., 104 Atl. 830. 

i6. Husband and Wife—Adverse Possession.— 
Where a husband in possession of land under a 
deed conveyed land to wife, her possession, up- 
on conveyance, became adverse to all the world, 
including husband.—Gill v. Porter, N. C., 97 S. 
E. 381. 

47. Inmnkeepers—Guest.—A guest at a public 
house is entitled to exclusive use of the room 
to which he is assigned, subject to the right of 
the proprietor, who has access to it when neces- 
sary to the proper and reasonable discharge of 
his duties—-Jones v. Shannon, Mont, 175 Pac. 
882. 

48. Insurance—Waiver.—Insurer may waive 
condition of life policy requiring payment of 
premium within a certain time, and, when 
waived, such condition ceases to be available 
as a defense to an action on the policy.—Mc- 
Donald v. Equitable Life Assur. Soc. of the 
United States, Iowa, 169 N. W. 352 

49. Landlord and Tenant—Reserved Right.— 
Parties to lease may agree upon definite term 
subject to reserved right of lessor to terminate 
lease in case of sale of premises.—Pearson v. 
Howell, Iowa, 169 N. W. 368. 

50. Lareeny—Deception.—“Larceny by trick” 
is the felonious or wrongful taking, by means 
of securing possession thereof, by deception 
practiced on owner.—State v. Fitzsimmons, Del., 
104 Atl. $38. 

51. Libel and Slander—Privilege.—No one has 
a right or privilege to deem appropriate or per- 
tinent to an issue presented for decision in a 
judicial proceeding a libelous allegation that he 
knows is false, or that he has no just or prob- 
able cause to believe is true.—Sabine Tram Co. 
v. Jurgens, La., 79 So. 872. 

52. Licenses—Registration of Automobile.— 
It was within power of legislature to impose, 
within constitutional limits, penalties for fail- 
ure to register automobile, procure operator’s 
license, ete.—Cobb v. Cumberland County Power 
& Light Co., Me., 104 Atl. 844. 

53. Limitation of Actions— Discovery of 
Fraud.—Where plaintiff at time he made settle- 
ment with defendant relinquishing his right in 
estate had no personal knowledge, except in a 
general way, of extent or value of estate, and 
did not learn of falsity of defendant’s repre- 
sentations with reference thereto until a short 
time before beginning action, the action was not 
barred, since under statute right of action for 
fraud does not accrue until discovery of fraud. 
—Skahan v. Heading, Iowa, 169 N. W. 324. 


54. Malicious Prosecution—Probable Cause.— 
The institution of a criminal prosecution with- 
out probable cause raises an inference of malice. 
ate I, & P. Ry. Co. v. Gage, Ark., 206 





55.—Wrongful Attachment.—There being evi- 
dence of actual malice, exemplary damages were 
proper for wrongful attachment.—Pricer  v. 
Meisters, lowa, 169 N. W. 346, 


56. Master and Servant—Assumption of Risk. 
—An employe assumes the risk of those defects 
and dangers which are so obvious that a person 
of ordinary prudence would have observed and 
appreciated them.—Hudson v. Seaboard Air Line 
Ry. Co., N. C., 97 S. E. 388. 


57. Employe.—It is an implied condition of 
a contract for employment in a special service 
for a term of years that in case of involuntary 
inability to perform by either party no damages 
for breach are recoverable.—Lewis Foundry 4 
Machine Co, v. Cayuga Tool Steel Co., U. S. 

C., 253 Fed. 302. 


58. Independent Contractor.—Superintend- 
ents of operation of wrecking of building and 
construction of new one, including replacement 
of foundation of party wall, employed for agreed 
compensation, with authority to employ labor, 
ete., under duty to report acts and expenditures 
to owner, were not independent contractors, but 
agents of owner, for whose negligence he was 
liable-—Wright v. Goldheim, lowa, 169 N. W. 
343. 








59.——Knowledge of Master.—Where a serv- 
ant, without the knowledge of the master, broke 
off a bar of iron extending from a pulley, the 
part remaining being turned up, and he was 
killed by being caught on such piece of iron, 
master was not liable-—Mullis v. Sanders, N. 
C., 97 & mh. St. 


60.——Occupational Disease.—An occupational 
disease contracted by employe, if distinguish- 
able from disease caused by actionable wrong 
or injury, is the usual incident or result of the 
particular employment, as distinguished from a 


‘disease caused by employer's failure to furnish 


safe place in which to work.—Gay v. Hocking 
Coal Co., Iowa, 169 N. W. 360. 

61. Vice-Principal—The superintendent of 
an estate must be deemed the alter ego of the 
owner.—Killilea v. Morgan, N. Y., 120 N. E. 691. 

62. Municipal Corporations.—The rule that a 
city is not liable for its employes’ negligence 
in handling tools and appliances in the per- 
formance of a strictly governmental duty does 
not relieve the city where such instrumentalities 
are so used as to constitute a temporary or per- 
manent ye OT ed of Knoxville v. Lively, 
Tenn., 206 S 0. 


63. Negligence.—A city owning a light 
plant, which furnished material and wired build- 
ings for owner, is subject to the same liabilities 
for negligent wiring as any other electric con- 
tractor.—Smith v. Board of Com’rs of Lexing- 
ton, N. C., 97 S. E. 378. 

64. Negligence — Contributory Negligence. — 
Contributory negligence is for the jury when 
reasonable minds are justified in differing on 
whether such negligence has been disproved.— 
Devaney v. Omaha & C. St. Ry. Co., lowa, 
169 N. W. 381. 

65.—Imputability.—Negligence of plaintiff's 
husband, in full management of automobile 
which collided with defendant’s street car, could 
not be imputed to plaintiff, who was merely pas- 
senger in automobile. — Cobb v. Cumberland 
County Power & Light Co., Me., 104 Atl. 844. 

66.—Imputability.—That plaintiff's husband, 
killed at a grade crossing, and a friend driving 
plaintiff’s automobile as a bailee, were engaged 
in the common purpose of an automobile trip, 
would not of itself cause the negligence of one 
to be imputed to the other.—Eline v. Western 
Maryland Ry. Co., Pa., 104 Atl. 857. 


67. Licensee.—Where an infant, without 
the notice of the owner, when he started the 
car, got upon the running board, the rule of 
care as to a bare licensee committing a trespass 
ba not apply.—Ziehm v. Vale, Ohip, 120 N. E. 
‘ . 














68. Partnership—Dissolution.—Where a part- 
ner breaks the covenants of a partnership and 
thereby wrongfully by force and fear causes its 
dissolution, the other partner may maintain an 
action of assumpsit against him for resulting 
damages.—Farwell v. Wilcox, Okla., 175 Pac. 936. 

















No. 6 





114 CENTRAL LAW JOURNAL 








= 


69. Holding Out.—One who holds himself 
out as a partner is liable to another who, be- 
lieving in and relying upon such partnership, 
enters into a contract involving the giving of 
eredit to it, even though the former is not a 
partner, and notwithstanding that such sup- 
posed partnership is in fact, but without plain- 
tiff’s knowledge, a corporation.—Look v. Wat- 
son, Me., 104 Atl. 850. 


70. Real Estate.—While partnership realty 
is considered personalty for partnership pur- 
poses, it is realty so far as the heirs and legal 
representatives of the partners are concerned. 
—Kris v. Cartledge, Pa., 104 Atl. 855. 


71.——Share in Profits—Clerks who are paid 
salaries and in addition are allowed a share of 
the profits of the business, but are not liable 
for losses in any event, are not copartners of 
their employer.—Manor v. Hindman, Va., 97 S. 

332. 

72. Pledgwes—Set Off.—An agent, who collects 
money of his principal, has no right to set off 
against it an antecedent claim owing to him 
b? the principal, without first showing that the 
principal has agreed that he might so apply it. 
—Joyce-Pruitt Co. v. Dexter State Bank, N. M., 
175 Pac. 868. 


73. Ratlroads—Negligence.—The driver of an 
automobile, running it so near a track as to 
collide with a passing train without having 
stopped to look and listen, was negligent; the 
darkness at the time being no excuse.—Eline V. 
Western Maryland Ry. Co., Pa., 104 Atl. 857. 

74. Warning.—A railroad is bound to give 
reasonable warning of the approach of a train 
towards a crossing.—Wingert v. Philadelphia & 
R. Ry. Co., Pa., 104 Atl. 859. 

75. Reformation of Instruments—Mutual Mis- 
take.—Where, through mutual mistake or acci- 
dent, parties to a contract for sale of sheep 
omitted to stipulate weight, kind, and quality 
of lambs sold, equity will reform the contract 
to express their intention as disclosed by their 
negotiations.—Halver v. Higgins Sheep Commis- 
sion Co., Iowa, 169 N. W. 347. 

76. Release—Complete Satisfaction.—In per- 
sonal injury action, defended on ground that 
plaintiff had received full compensation, and 
had given release therefor to third party, the 
question of whether plaintiff received full com- 
pensation does not depend on whether he re- 
ceived complete or adequate compensation, nor 
such compensation as he would have received if 
he had gone to trial, but whether he came to 
an agreement with such third person on such 
terms as to him seemed prudent and wise, and 
which would satisfy him for the loss and in- 
jury sustained.—Middaugh v. Des _— Ice & 











Cold Storage Co., Iowa, 169 N. W. 3 

Joint Tort-feasor—Any amount paid 
by a joint tort-feasor which is not paid and 
received as a full settlement of the claim is to 
go only as a payment on the claim for damages, 
and is not a bar to suit against any other joint 
tort-feasor.—Bogdahn v. Pascagoula St. Ry. & 
Power Co., Miss., 79 So. 844. 

78. Remainders—Estoppel. — Remaindermen 
were not estopped by their laches to claim the 
remainder merely because they failed during 
the period of the life estate to assert it as 
against one who had acquired the life tenant’s 
interest and the interest of other remainder- 
men.—Bates v. Adams, Ky., 206 S. W. 163. 

79. Rewards—Sheriff—.A deputy sheriff can- 
not lawfully receive any of the reward offered 
for the arrest and conviction of a person guilty 
Sc naaitinreenal v. Smith, Kan., 175 Pac. 
983. 
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80. Sales—Conditional.—The main distinction 
between a “bailment” and a “conditional sale” 
is that in a conditional sale there is a promise 
or agreement to pay, and in a bailment there 
is no such promise or agreement.—Miles v. Sa- 
bin, Ore., 175 Pac. 863. 

81. Resale.—Where the seller of goods has 
knowledge that the goods are being purchased 
for resale in a particular market, or under par- 
ticular contracts, he is liable for losses caused 
thereby if he breaches his contract providing 
such losses are not uncertain or remote.—Manor 
v. Hindman, Va., 97 S. E. 332. 








82. Uncertainty.—A contract for the sale 
and purchase of all the glass of specified sizes 
which defendant could furnish from its ware- 
house until a certain date is not invalid for un- 
certainty as to the quantity.—Pittsburgh Plate 
Glass Co. v. H. Neuer Glass Co., U. S. C. C. A,, 
253 Fed. 161. 


83. Seduction—Exemplary Damages.—In fa- 
ther’s action for daughter’s seduction, jury may 
award exemplary damages,—Tillotson v. Currin, 
N. C., 97 S. E. 395. 


84. Street Railroad—Contributory Negligence. 
—Driver of motor truck, who was familiar with 
locality and knew that electric car was coming 
behind him, in stopping his truck in unob- 
structed road, 13 feet wide, so close to the track 
that the car would hit it within “a half to a 
minute,” was guilty of contributory negligence, 
unless such action could be satisfactorily ex- 
plained.—Dyer v. Cumberland County Power & 
Light Co., Me., 104 Atl. 848. 


85. Tender—Conditional.—A conditional ten- 
der must be strictly followed if accepted, or 
entirely refused.—Bank of California, National 
Ass’n v. Mortgage Co., Holland-America, Wash., 
175 Pac. 956. 


86. Trade-marks and Trade-names—Unfair 
Competition.—Courts will not restrain use of 
like geographical names as unfair competition 
unless used fraudulently.—Dubuque German 
College and Seminary v. St. Joseph’s College, 
Iowa, 169 N. W. 405. 


87. Usury—Expectant Life—Where lender 
has taken transfers of expectancies, whose 
value, computed simply according to the Car- 
lisle Tables, exceeds by a comparatively small 
amount the amount loaned and legal interest, 
which expectancies are subject to hazards which 
may defeat, not only payment of interest, but 
payment of full principal, intention of parties 
must control on question of usury.—Brown v. 
Robinson, N. Y., 120 N. E. 694. 


_88. Vendor and Purchaser—Intention.—A pro- 
vision in land contract for forfeiture of pay- 
ments will not be construed self-executing, un- 
less unequivocal language is used showing plain- 
ly and clearly that such was the intention of 
the parties—Kemmerer v. Title & Trust Co., 
Ore., 175 Pac. 865. 

89. Wills—Creditors.—Creditors of a _  de- 
cedent may always claim payment out of the 
personal estate, regardless of what the debtor's 
will may provide.—In re Shaffer’s Estate, Pa., 
104 Atl. 853. 

90. Lost Will—The mere fact that com- 
plainants in a suit to establish a lost wili have 
testified to its existence and destruction, and 
to its contents, does not shift the burden of 
proof to defendant.—Wright vy. Wright, Va., 97 
S. E. 358. 

91. Substitution of Words.—A word may 
be substituted for another in a will when 
necessary to carry out the testator’s intention. 
—Struss v. Fidelity & Columbia Trust Co., Ky., 
206 S. W. 177. 

92. Technical Words.—Technical words are 
presumed to have been used by testator in a 
technical sense, and words of well-defined legal 
significance are presumed intended in such legal 
sense, in absence of contrary evidence, partic- 
ularly when used by one knowing their legal 
‘. — ieee v. Conrad’s Ex’r, Va., 

93. Testamentary Capacity.—Upon the ques- 
tion of a testator’s capacity to make a will, 
jurors who had had business transactions with 
testator at about the time in question have a 
disqualifying interest in upholding testator’s 
capacity to transact business.—Rust v. Reid, 
Va., 97 S. E. 324. 

94. Witnesses—Admissibility.—As to the ad- 
missibility of collateral circumstances corrobo- 
rative of a litigant’s witness, the trial court is 
vested with a sound discretion.—Bartlett v. 
Ryan, Minn., 169 N. W. 421. 

95. Impeachment.—A Woman, sworn as a 
witness to prove a rape alleged to have been 
committed upon her, may be impeached by proof 
of bad repute as to lewdness.—Wheeler v. State, 
Ga., 97 S. E. 408. 
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